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I.   BANKRUPTCY PRACTICE IN THE NEW ERA (POST “COVID 19 
EMERGENCY”)  
 
  Like any catastrophic event in our history as a country, parts of our lives change after the 

event, in ways we would have never expected.  Bankruptcy law and the practice of bankruptcy 

are no different.   

   

  The only pandemic ear bankruptcy law change that has become permanent is the raise in 

the debt ceiling eligibility for Subchapter V of Chapter 11.  For anyone unfamiliar with 

Subchapter V, it became law in February of 2019.  The goal of the law as to attempt to expedite 

the reorganization process for “small” businesses as the standard Chapter 11 process—used by 

megacompanies and small businesses alike—proved too expensive and too unwieldy to be 

effective for small businesses.  When first enacted, Subchapter V had a debt ceiling eligibility of 

$2,725,624.  But that ceiling was was barely in effect for a few weeks when the CARES Act, 

anticipating a huge amount of business reorganization bankruptcy cases, raised the debt ceiling to 

$7,500,000.  11 U.S.C. Sections 1182 and 101(51D).  The larger debt ceiling was to sunset as it 

was supposed to merely be a fix for businesses during the pandemic.  But, seeing how effective 

the Subchapter V process was for mor mid-size businesses, Congress voted to make the change 

permanent.  

 

  The more striking effects of the pandemic were actually on bankruptcy practice.  When 

shelter in place laws went into effect, both the courts and the trustees had to handle all 

proceedings remotely.  And those remote proceedings are here to stay… at least as part of a 

hybrid in-person/remote scheme.  

 

  The Executive Office of the United States Trustee has announced that, nationwide, all 

341(a) meetings of creditors will permanently be over a remote platform—and that transition 

from all methods is going to be to the Zoom platform.   What this means to creditors already, and 

will continue to mean, is that the creditor cannot wait until the day of the creditor’s meeting and 

decide to attend.  A creditor or creditor’s attorney must contact the case trustee’s office in 

advance.  Not only will they need to obtain the Zoom meeting ID and password, but they will also 

need to alert the Trustee that they want to attend the meeting so that the trustee knows to let them 

into the meeting from the Zoom waiting room.  

 

  The bankruptcy courts in Illinois, however, are not as rigid in the idea of how they are 

handling matters.  Currently, the Chief Judge’s General Orders relating to resumption of in person 

court, as they stand currently, provide: 

a. In the Northern District: 

• evidentiary hearings (e.g. trials) are to be by Zoom for Government, unless the 

judge orders otherwise.  See, Second Amended General Order 20-05, entered 

March 15, 2022.  (Judges are ordering otherwise as Zoom trials are unwieldy and 

exhausting.) 

• All other court hearings are still remote, through Zoom for Government. And, for 

the first time ever, the Northern District has gotten on the band wagon of 

numerous other districts and decided not to call every motion filed.  The process 

for what other districts call “negative noticing” and what the Northern District 

calls “no objection noticing” provides that the judge has the right to simply rule 

in advance on the motion, without calling it.  If anyone has an objection to the 



 

relief being requested, and wants the motion called, an objection must be filed by 

the second business day before the motion presentment date.  The objection need 

not include any reasoning or legal authority.  Saying “I object” will be enough to 

get the motion to be called. See, Sixth Amended General Order No. 20-03, 

entered April 19, 2022.  

• Certain judges have opined that court hearings and regular motion calls in person 

will resume—but there will be no collar county courtrooms.  For all matters in 

the Northern District, judges will sit in their usual courtrooms.  The judges have 

also opined that it will be a hybrid process, with the party being able to determine 

whether they wish to appear in person or whether they want to appear through 

Zoom for Government.   

 

b. In the Central District: 

• All matters are heard by telephone or video conference at the discretion of the 

sitting judge.  See, General Order Regarding Covid-19 Public Emergency and 

Continued Bankruptcy Court Operations, entered July 17, 2020. 

 

 

c. In the Central District: 

• Judge Grandy has resumed in person hearings for all matters effective Hybe 1m 

2022, and has a special rule as to the exceptions for when telephonic appearances 

will be allowed.  See, Reopening Announcement entered April 12, 2022.  

• Judge Alternberger is still using the AT&T Connect Conference Calling process 

that was established in the Court’s November 1, 2021 court announcement.  

 

 

 

 

II.   ADVICE TO CREDIT UNION AS CONSENTUAL SECURED LENDER:  GET  
 YOUR DUCKS IN A ROW PRE-BANKRUPTCY 
 
  Most creditors think about a Chapter 7 Trustee coming after them to recover a preference 

payment—a payment made within 90 days before the bankruptcy filing on account of a 

bankruptcy debtor’s antecedent debt, in an amount in excess of the regular installment payment 

due on the loan.  

 

  But what a lot of secured creditors ignore is that a Trustee has a great deal more power 

than just collecting those 90 day excess payments.  The Trustee can completely undo a secured 

position of a creditor if the creditor did not properly document its deal. This arises from the 

strong-arm powers of the Trustee under 11 U.S.C. §544. A trustee stands in the shoes of a 

hypothetical lien creditor, whose lien was perfected on the date of the filing of the bankruptcy.  

Following on that, under the state’s law in place if that hypothetical creditor would have won a 

lien battle to be deemed superior to the pre-bankruptcy lien claimant, the trustee can avoid the 

lien.  What this does is reduces the pre-bankruptcy creditor to the status of unsecured creditor.   

 

  The Trustee’s power is broad.  As the Seventh Circuit Stated in In re Duckworth, 776 

F.3d 453, 458 (7th Cir. 2014), the trustee does not need to assume the role of a good faith 

purchaser to avoid the lender's interest. The trustee can use other strong-arm provisions and stand 



in the shoes of other subsequent creditors, to which the limitations of constructive notice do not 

apply. The trustee may avoid the bank's security interest by acting as a hypothetical judicial lien 

creditor. 11 U.S.C. § 544(a)(1). Such a trustee, unconstrained by constructive notice, may “void a 

security interest because of defects that need not have misled, or even have been capable of 

misleading, anyone.” In re Vic Supply Co., 227 F.3d at 931. “ 

 

  Most published cases discuss the Trustee being able to avoid a defective mortgage, but 

there is no reason that the Trustee could not avoid a defective security interest in an automobile, 

snowmobile, boat, mobile home, or even account of the debtor at a Credit Union or any other 

asset subject to being given as collateral for a loan.  

 

  And there is no reason to believe that the creditor is safe from this concern in a Chapter 

13.  A Chapter 13 debtor's standing to pursue matters on behalf of the Chapter 13 estate by means 

of utilization of the Chapter 13 Trustee's avoidance powers was established by In re Stubbs, 330 

B.R. 717 (Bankr.N.D.Ind.2005), aff'd 2006 WL 2361814 (N.D.Ind.2006). 

 

 

A. Document the Deal  

 

 Only one published case has been located where a defect in the underlying loan 

documents (as opposed to the mortgage or other security document) has been the subject of 

whether the Trustee’s strong-arm powers may defeat the lien premised on the note.  Fortunately 

for creditors, in that case it was held that a defect in the note or execution of the note is not fatal 

to secured creditor’s lien beating Trustee’s strong-arm powers.  In re D & S Contractors, Inc., 

422 B.R. 1 (Bankr. D. Mass. 2010);  

 One may ask then, why it is so important to make sure the loan documents which support 

the lien are valid.  The answer of why it is best practices to be sure that the Credit Union’s 

underlying documents establishing the debt (the note, the Loan Liner, the account agreement, 

etc.) are complete, fully filled out, and signed.  This is because, the Seventh Circuit in In re 

Crane, 487 B.R. 906, 914–15 (C.D. Ill.), aff'd, 742 F.3d 702 (7th Cir. 2013) confirmed that under 

Illinois law on the issue of the validity of the perfection of the loan documents a trustee is trying 

to invalidate: 

“[w]hen a note and the mortgage given to secure it mutually refer to each other, they 

must be construed together.” Metro. Life Ins. Co. v. Kobbeman, 260 Ill.App. 508, 512 

(Ill.App.Ct.1931); see also Matter of Bailey, 999 F.2d 237, 242 (7th Cir.1993) (“When a 

note and the mortgage given to secure it mutually refer to each other, they must be 

construed together.”) (collecting cases). 

Just a year later, however the Seventh Circuit made it clear that the lien document must properly 

identify the underlying loan documents in order for such a theory to be applied, as, if it does not, 

then the underlying loan documents and other parole evidence to tie them together are not able to 

be used against the Trustee’s strong-arm powers.  In re Duckworth, 776 F.3d 453, 461 (7th Cir. 

2014).  And simply because the lender would be allowed to seek reformation of the documents 

against the original borrower, does not mean that the Trustee steps into the borrower/debtor’s 

shoes for that purpose, as reformation is not valid against the trustee in order to try to eviscerate 

the Trustee’s strong-arm powers. See, discussion in In re Blanchard, 819 F.3d 981, 989 (7th Cir. 

2016)(distinguishing the matter from In re Duckworth, id, and In re Martin Grinding & Machine 



 

Works, Inc., 793 F.2d 592 (7th Cir.1986)). 

 Additionally, the security document must properly identify the underlying loan document 

or the “read together” theory does not work.  In re Canaday, 376 B.R. 260, 270 (Bankr. N.D. Ind. 

2007), but see In re Crane, 742 F.3d 702, 710 (7th Cir. 2013). 

Therefore, if there is any question as to whether the lien document properly documented 

the security interest and/or its terms, the Courts will look to the underlying loan documents only 

so long as the lien documents and the underlying loan documents accurately refer to each other.    

One should note that this still bodes poorly for a Credit Union that has proper language in 

the account opening agreement about cross collateralization for all loans, but which forgets to 

have one of the account holders sign the document.  And, the comfort of using a Loan Liner 

agreement with all its vetted terms and conditions means nothing if the Credit Union misses 

filling out a term in a blank for that term on the form.  It is imperative that both the Credit Union 

council and the Credit Union’s compliance staff pay specific attention to full, complete, signed 

documentation of the underlying debt. And that any separate lien documents reference the loan 

documents.  

 

B. Perfect the Lien  

 

Credit Unions and other lenders deal with loan documentation and recording liens on a 

daily basis, and sometimes the routineness can lead to laxity.  Someone is off sick for a few days 

and no one sends the lien to the Secretary of State for the new car loan that was signed.  Or no 

one follows up to be sure that the title company actually recorded the Credit Union’s mortgage 

after the home equity loan has been funded.  If the debtor files bankruptcy before the perfection 

of the lien on the asset unless the Credit Union is within the window of time under Illinois Law to 

still perfect its interest, the delay could be fatal.  

But, more likely is the unusual collateral where there the rote filing or recording might 

not be the proper method of perfecting the lien.   There may be an assumption of how one 

perfects a lien on items like a boat trailer, a land contract to purchase real estate, a construction 

trailer, a mobile home, shares of stock, or other unique collateral.  But if that assumption is not 

followed through with thoughtfulness and research, the consequences could be fatal to the Credit 

Union’s claimed lien.  Does a UCC-1 filing with the Secretary of State perfect the lien, or is there 

a title to the asset upon which a lien needs to be placed?  Does one need to be in possession of the 

asset such as shares of stock to perfect the lien, or will a UCC-1 filing suffice?  Or rather, should 

there be a document recorded with the County Recorder of Deeds?   

These issues can cause real risk for the Credit Union.  See, In re Blanchard, 819 F.3d 

981, 986 (7th Cir. 2016).  In that case, the bank perfected its lien on a land contract by recording 

mortgage in the county land records rather than by filing with the Department of Financial 

Institutions under Wisconsin's enactment of Article 9 of the Uniform Commercial Code, which 

governs secured transactions.  Fortunately for the bank, the Seventh Circuit agreed that the 

erroneous lien recordation was sufficient to give notice to the world of the lien, and thus to defeat 

the trustee’s avoidance action.  But, then bank had to litigate all the way to the Seventh Circuit for 

that result.  

Every checklist followed by staff should indicate the proper perfection method and 



timeline within which the perfection must occur for the usual assets taken as security.  But, 

moreover, every person preparing the loan package should be alerted to the fact that if the 

collateral does not strictly fit within the checklist, the attorney for the Credit Union must be 

contacted for instructions as to proper perfection.  

 

 

III.  WHAT IF THE CREDIT UNION IS A JUDGMENT CREDITOR?  ADVICE:   
 LINE UP YOUR DUCKS VERY QUICKLY.  
 

Sometimes the Credit Union is simply an unsecured creditor because it has liquidated its 

collateral and the collateral was insufficient to pay off the debt.  In this instance, the question is 

not the Trustee’s Strong-arm powers as delimitated above, but the question, rather, is going to be 

whether any payment received on the debt was preferential.  As discussed more fully below, any 

payment voluntarily made by the member to the Credit Union, or involuntarily collected from the 

member (for instance, by garnishment) within 90 days prior to the filing of the bankruptcy by the 

member is going to be at risk of the Trustee recovering the payment for the bankruptcy estate.   

The Credit Union will never have a way of knowing when or whether the member will 

file bankruptcy, and so what can it to.  The answer is to act quickly.  Bring suit, get a judgment, 

and start enforcement by recording a memorandum of judgment, issuing and serving a citation to 

discover assets or by issuing a citation for wages (or all of the above if applicable).  Then get your 

turnover order as quickly as possible and press to get the funds to you and to clear the drawee 

bank (e.g. the member’s bank, the employer’s bank) as fast as possible.   

  Obviously, the faster the Credit Union obtains the money, the better chance the creditor 

has of not being caught in the 90-day preference period if the debtor files a bankruptcy. If the 

debtor pays by check, the payment date for preference purposes is deemed to be made when the 

check clears the debtor’s bank, not the date that the payment was received by the creditor. 

Barnhill v. Johnson, 503 U.S. 393, 118 L.Ed.2d 39, 112 S.Ct. 1386 (1992). The payment date for 

a cashier’s check is when the creditor obtains physical possession of the check. Vasquez v. Mora 

(In re Mora), 218 B.R. 71 (B.A.P. 9th Cir. 1998). The payment date for a lien on a bank account 

is the date the turnover order is entered. In re Freedom Group, Inc., 50 F.3d 408 (7th Cir. 1995). 

 

If the Credit Union wants to settle with the member and accept payments, the Credit 

Union is better protected if the settlement agreement is an agreed order under the member’s 

citation to discover assets proceeding where the lien in place upon service of the citation is 

replaced with payments, and the order for the payments sets forth that the citation lien remains in 

effect until the payments are made.   

 

 

IV.  THE MEMBER HAS FILED BANKRUPTCY MORE RISKS FOR THE 
CREDIT UNION 
   

  There are a number of risks to Credit Unions in the bankruptcy process when a member 



 

files bankruptcy.  The more common of them are discussed.  

  

 

A. Preference Concerns 

 

  The Bankruptcy Code provides that any transfer made within the 90-day period preceding 

a bankruptcy filing by an insolvent debtor to a creditor on account of an antecedent debt is a 

preferential transfer. 11 U.S.C. §547(b). Since a primary goal of bankruptcy is the orderly and fair 

distribution of assets to the creditors, monies paid by the debtor to creditors during this 90-day 

period are to be brought back into the bankruptcy estate for redistribution to all of the creditors. 

Id. Therefore, Trustees have the obligation to file adversary proceedings to recover these monies 

from the creditor.  Debtors in a Chapter 13 and Chapter 12 may also bring such a proceeding if 

the Chapter 13 or Chapter 12 Trustee refuses.  

 

  There are threshold dollar amounts for the Trustee’s suit for a preference claim against a 

creditor. In a consumer case, if the aggregate value of all property transferred by a consumer-

debtor to a creditor is less than $600, a trustee cannot sue for recovery of the preference. 11 

U.S.C. §547(c)(8). Also, venue for recovery by the Trustee of a consumer debt requires that, if 

the amount is less than $22,700, the suit must be in the district where the defendant (the party 

allegedly receiving the preference) resides. 28 U.S.C. §1409(b).  

 

  In a case where the debtor’s debts are not primarily consumer debts, on the other hand, 

there is a threshold floor of $7,575 in aggregate value of all property transferred before the 

Trustee can bring a preference recovery action. 11 U.S.C. §547(c)(9). In a nonconsumer case, in 

which the creditor being sued on the preference is not an insider (e.g., an officer, director, 

shareholder, or family member of same) and when the amount sought is under $27,750, the 

Trustee must sue the creditor in the district in which the creditor resides, even if the bankruptcy is 

pending in another district.  If where the creditor resides and where the bankruptcy case has been 

filed are in different districts, and the amount is under the new threshold, the Trustee can no 

longer file preference actions in the district where the case is held and cause creditors from across 

the country to defend. 28 U.S.C. §1409(b). 

 

  Therefore, in a case that is nonconsumer and is more than $7,575 (the threshold for a 

preference) but less than $27,750, the Trustee has to make a cost-benefit analysis of the monies to 

be returned to the estate as against the cost to the estate in retaining counsel in other districts to 

file and litigate the preference action. Since it may be a close call as to whether there would be 

any benefit to the estate, on a practical level, Congress established the “in reality floor” to be 

$27,750 on a non-insider preference claim in nonconsumer cases.  

 

  There are a number of defenses to a preference action (see 11 U.S.C. §547(c)), but 

usually when a creditor is collecting from a debtor who has been troubled for quite some time, it 

is hard to fit the payments received within the defenses. Nonetheless, if a creditor receives a 

demand from the Trustee (or debtor) for return of a preference, the creditor’s attorney should 

always check 11 U.S.C. §547 or call on an experienced bankruptcy practitioner to determine 

whether there may be defenses. 

 

  Also note that if a debtor’s attorney is demanding the return of funds as a preference, the 

funds are to be turned over to the bankruptcy estate, not to the debtor directly.  The preference 



statutes are creatures of bankruptcy law, designed to maximize value to the bankruptcy estate to 

pay general unsecured creditors, not as a new method for a debtor to put money back into the 

debtor’s own pocket.  Upon demand by a debtor to pay the monies over to a debtor or the debtor’s 

attorney for a preferential transfer, if the Trustee does not want the preference recovery, then 

demand that the debtor file an adversary proceeding to recover the preference… the likelihood is 

that it will not be filed once the debtor’s attorney realizes that improper coercion is not going to 

work.  And do not fear, a creditor cannot be sanctioned by waiting until sued to return 

preferentially transferred funds.   

 

 

B. Automatic Stay Violations  

 

  Whether the filing of a bankruptcy case triggers the automatic stay, and how long that 

stay lasts, depends on whether the case is a first, second, or subsequent filing within the last year. 

 

  If a debtor has not previously had a bankruptcy case dismissed within the one-year period 

prior to the current bankruptcy filing, as soon as a bankruptcy case is filed, a debtor and the 

debtor’s property are then protected by an automatic stay. 11 U.S.C. §362(a). The phrase 

“automatic stay” means what it says; that is, it is a stay of all collection efforts, and it is automatic 

regardless of whether the creditor knows of the bankruptcy filing. In re Halas, 249 B.R. 182 

(Bankr. N.D.Ill. 2000); Ford v. Loftin (In re Ford), 296 B.R. 537 (Bankr. N.D.Ga. 2003).  

 

  On a second or subsequent filing during a one-year period, however, there are differences 

in how long the automatic stay is effective or whether it even goes into effect. Therefore, once a 

Credit Union or its attorney learns a bankruptcy has been filed, steps must be taken immediately 

to cease all collection efforts to avoid being the target of a stay violation proceeding. An analysis 

must be completed to determine whether the Credit Union is now subject to the automatic stay.  

 

  If a Chapter 7, Chapter 11, or Chapter 13 case is filed within one year of the dismissal of 

an earlier bankruptcy case, the automatic stay in the second case terminates 30 days after the 

filing of the second case. 11 U.S.C. §362(c)(3)(A). A party in interest may ask that the stay be 

extended, but there are strict time limits on the court hearing such a motion before the expiration 

of the 30-day period. 11 U.S.C. §362(c)(3)(B). 

 

  If a Chapter 7, Chapter 11, or Chapter 13 case is filed and if two or more cases were 

dismissed within the one-year prior to the current filing, the automatic stay does not go into 

effect. 11 U.S.C. §362(c)(4)(A)(i). The stay may be imposed under certain circumstances — 

circumstances that include that the request to impose the stay must be made within 30 days after 

the filing of the current case. 11 U.S.C. §362(c)(4)(B). 

 

  Although to most practitioners and judges it seemed self-explanatory that the stay would 

either cease or never come into existence, for all purposes, there has been a line of cases stating 

that the stay only ceases as to actions to collect from the debtor, not as to property of the estate. 

Holcomb v. Hardeman (In re Holcomb), 380 B.R. 813 (B.A.P. 10th Cir. 2008); Jumpp v. Chase 

Home Finance, LLC (In re Jumpp), 356 B.R. 789 (B.A.P. 1st Cir. 2006). In other words, the 

creditor could collect from the debtor but could not seek to repossess its secured property. 

 

  It appears that this is becoming the majority position. But see Smith v. State of Maine 



 

Bureaue of Rev. Serv. (In re Smith), 901 F.3d 576 (1st Cir. 2018); In re Furlong, 426 B.R. 303 

(Bankr. C.D.Ill. 2010); In re Curry, 362 B.R. 394 (Bankr. N.D.Ill. 2007). Until there is a 

determination of whether this will be the prevailing position, it is best for a Credit Union to seek a 

comfort order from the bankruptcy court that the stay is no longer in effect as to the property the 

Credit Union seeks to repossess or foreclose. In fact, in the instance of a second or subsequent 

filing within the one-year period, there is a specific provision for such an order upon a request of 

a party in interest that the stay never came into effect. 11 U.S.C. §362(c)(4)(A)(ii). 

 

  A related issue is what “action” or “act” would be allowed once the 30-day stay expires. 

Most would presume that, since the automatic stay is, all “acts” that a creditor could take to 

attempt to collect on its debt prohibited; then, once the automatic stay is no longer in place, all 

previously stayed “acts” would be allowed. Developing case law shows that this may not be the 

case, but, instead, that the creditor may now only proceed with a formal “action” which had been 

commenced pre-bankruptcy, such as “a judicial, administrative, governmental, quasi-judicial, or 

other essentially formal activity or proceeding.” In re Paschal, 337 B.R. 274, 280 (Bankr. 

E.D.N.C. 2006). But see, In re James, 358 B.R. 816 (Bankr. S.D.Ga. 2007). 

 

  Interestingly enough — although not yet addressed in any published case for a 

bankruptcy or district court located in the State of Illinois or by the Seventh Circuit — courts 

across the country have split on whether a bankruptcy case filed by a debtor during a previously 

ordered 180-day bar on the debtor’s refiling actually triggers the automatic stay. Courts stating 

that it does not trigger the automatic stay include In re Umali, 77 F. App'x 423 (9th Cir. 2003), 

opinion withdrawn by 382 F.3d 1158 (2004), and In re Casse, 198 F.3d 327 (2d Cir. 1999). 

Courts holding that the stay is automatically triggered upon the filing of any case, regardless of 

the ban, include Shaw v. Ehrlich, 294 B.R. 260 (W.D.Va. 2003), and In re Flores, 291 B.R. 44 

(Bankr. S.D.N.Y. 2003), superseded on other grounds by BAPCPA. See also In re Wiencko, 99 

Fed.Appx. 466 (4th Cir. 2004). 

 

 

 

    1. Creditor Actions Halted by a Bankruptcy 

 

  The automatic stay under 11 U.S.C. §362(a) is applied very broadly and prohibits the 

initiation or continuance of the following actions: 

 

• any act to collect a debt, including telephone calls, letters, or litigation (Baggs v. McClain 

Ford-Mercury, Inc. (In re Baggs), 283 B.R. 726 (Bankr. C.D.Ill. 2002); In re Guinn, 102 

B.R. 838 (Bankr. N.D.Ala. 1989)); 

 

• a secured creditor’s actions to enforce lien rights, including foreclosure on property or 

repossession of collateral, regardless of whether the property is property of the debtor or 

property of the bankruptcy estate (In re Jamo, 283 F.3d 392 (1st Cir. 2002)); 

 

• filing a new lawsuit (In re Miklas, 265 B.R. 312 (Bankr. M.D.Fla. 2001) (note that if 

bankruptcy case is dismissed, debtor is denied discharge, or creditor’s debt is found to be 

nondischargeable — time during which bankruptcy was pending tolls statute of 

limitations under 11 U.S.C. §108(c))); 

 



• a pending action, such as a pending lawsuit, which must be dismissed or transferred to 

the bankruptcy calendar, or arbitration proceeding (In re Richard B. Vance & Co., 289 

B.R. 692 (Bankr. C.D.Ill. 2003)), may not simply be continued for status (In re Hall-

Walker, 445 B.R. 873 (Bankr. N.D.Ill. 2011)); 

 

• possibly a proceeding to file a notice of appeal (In re Mid-City Parking, Inc., 332 B.R. 

798 (Bankr. N.D.Ill. 2005)); and 

 

• unilateral termination of a contract (In re Computer Communications, Inc., 824 F.2d 725 

(9th Cir. 1987)). 

 

 

  2. Creditor Actions Not Halted by Bankruptcy as relate to Credit Unions 

 

    a. Certain Actions Against Codebtors 

 

  In Chapter 7 and Chapter 11 cases, a creditor may proceed against a codebtor on a debt as 

long as the codebtor has not filed a bankruptcy. If a principal of a Chapter 11 corporation is the 

codebtor, however, the court may stay any actions against the principal if the principal’s attention 

to litigation significantly impairs the principal’s ability to reorganize the corporate debtor. The 

court may do so under its general equitable powers set forth in 11 U.S.C. §105(a). 

 

    b. Setoff 

 

  Pursuant to 11 U.S.C. §553(a), under certain circumstances, a creditor may set off a 

debtor’s debt to it against monies it owes to the debtor despite the filing of a petition in 

bankruptcy. Before modifying the automatic stay, a financial institution may place an 

administrative freeze on the debtor’s account pending resolution of a bank’s right to setoff. 

Citizens Bank of Maryland v. Strumpf, 516 U.S. 16, 133 L.Ed.2d 258, 116 S.Ct. 286 (1995). 

 

 

  3. What is Violation of the Automatic Stay? 

 

  Any action taken in violation of an automatic stay under 11 U.S.C. §362 is void, not 

merely voidable. Williams Awning Co. v. Illinois Workers’ Compensation Commission, 2011 IL 

App (1st) 102810WC, 963 N.E.2d 339, 357 Ill.Dec. 386; In re Halas, 249 B.R. 182 (Bankr. 

N.D.Ill. 2000). It is a violation of the automatic stay to proceed or continue with any collection 

efforts. See 11 U.S.C. §362(a)(1). In fact, if there was an inadvertent violation of the stay, such as 

taking a judgment after the bankruptcy was filed but before the creditor knew of the filing, the 

creditor has an affirmative duty to cause the action that violated the stay to be vacated. Halas, 

supra. A creditor does not need to modify the automatic stay in the bankruptcy court case to go 

back to state court to remedy the stay violation. See, e.g., In re Pulliam, 262 B.R. 539 (Bankr. 

D.Kan. 2001). 

 

   Some courts have held that, to avoid violating the automatic stay, a creditor must not only 

cease its own (and its attorney’s) collection efforts, but also must take immediate steps to stop the 

efforts of third parties who are enforcing the creditor’s judgment under the court’s direction (e.g., 

an employer who is continuing to withhold garnishment payments but not turning them over or a 



 

sheriff who is trying to serve an attachment for contempt emanating from an earlier citation to 

discover assets). Goodman v. Albany Realty Co. (In re Goodman), 277 B.R. 839 (Bankr. M.D.Ga. 

2001) (creditor has duty to halt execution of arrest warrant that was issued as attachment for civil 

contempt of post-judgment proceedings); Franchise Tax Board of State of California v. Roberts 

(In re Roberts), 175 B.R. 339 (B.A.P. 9th Cir. 1994) (creditor has duty to cause wage 

garnishment to be dismissed). 

 

  The United States Supreme Court weighed in on whether the mere retention of estate 

property after a bankruptcy is filed constitutes an act to exercise control over property of the 

estate and determined that the mere holding of the property creates no violation of 11 U.S.C. 

§362(a)(3). City of Chicago, Illinois v. Fulton, ___ U.S. ___, 208 L.Ed. 2d 384, 141 S.Ct. 585 

(2021). Although this narrowed the holding of Thompson, supra, as the concurrence in Fulton 

pointed out, the Fulton court did not decide whether the mere holding of property of the estate 

violates other sections of the automatic stay provision, specifically referencing the possibility that 

11 U.S.C. §§362(a)(4) and 362(a)(6), and the Fulton court did not reconcile its holding with the 

duty of third parties holding estate property to deliver estate property to the estate or the debtor 

under 11 U.S.C. §542(a).  

 

  Subsequently, at least one Illinois based bankruptcy court followed the line of reasoning 

of the Fulton concurrence and refused to dismiss debtors’ claims in a putative class action against 

the City of Chicago for the same holding of vehicles that occurred in Fulton. In re Cordova, 635 

B.R. 321 (Bankr. N.D.Ill. 2021).  

 

  Unless and until the time a creditor is provided notice of the bankruptcy in the manner set 

forth in 11 U.S.C. §342(g)(1), the court may not impose a monetary penalty on a creditor for a 

violation of the automatic stay. 11 U.S.C. §342(g)(2). Once the creditor has been provided that 

notice, however, if the creditor violates the stay, the penalties can be harsh. 

 

  If a creditor willfully violates the automatic stay, the debtor may recover costs, actual 

damages, and, when appropriate, punitive damages. 11 U.S.C. §362(k); In re Ludkowski, 587 

B.R. 330 (Bankr. N.D.Ill. 2018). “A willful violation of the stay does not require that the creditor 

had the specific intent to violate the stay, [only that] the creditor engages in conduct which 

violates the automatic stay, with knowledge that a bankruptcy petition had been filed.” [Citation 

omitted.] Paloian v. Grupo Serla S.A. de C.V. (In re GGSI Liquidation, Inc.), 351 B.R. 529, 573 

(Bankr. N.D.Ill. 2006), aff’d in part, rev’d in part, 433 B.R. 19 (N.D.Ill 2010). Also, the creditor 

may be held in contempt of court for a violation of the stay. 11 U.S.C. §362(k); Roberts v. S.I.V.I 

(In re Bequette), 184 B.R. 327 (Bankr. S.D.Ill. 1995). See In re Fridge, 239 B.R. 182 (Bankr. 

N.D.Ill. 1999) (creditor who asked just one question in citation proceeding after learning of 

bankruptcy held to have violated stay).  

 

  Although not much consolation, it may be possible to reduce the amount paid for a stay 

violation by looking at the debtor’s contract with the attorney. Unless the debtor has a legal 

liability to pay the attorneys’ fees of its attorney for bringing the stay violation proceeding, at 

least one court has held that the debtor cannot recoup the fees the attorney expends in bringing 

the proceeding. In re Thompson, 426 B.R. 759 (Bankr. N.D.Ill. 2010). Thus, it is crucial to 

examine the fee agreement the debtor signed with its attorney. Depending on the district, it is 

possible that the agreement has to be filed with the clerk of the court. Otherwise, it may be 

obtained in discovery. 



    4. Codebtor Stay 

 

  Because debtors who propose to repay a portion of their debts through a Chapter 12 or a 

Chapter 13 reorganization proceeding are thought to be making a good-faith effort to pay, during 

the time period that the debtor is in bankruptcy, anyone who was a cosigner or a comaker on 

certain types of loans for which the debtor received the consideration is protected by a codebtor 

automatic stay. 11 U.S.C. §§1201(a), 1301(a). 

 

  The codebtor stay applies only to consumer debts and only to debts for which the debtor 

was the person who received the consideration from the creditor with whom the debtor incurred 

the debt. 11 U.S.C. §§1201(a), 1301(a). As to the second point, what this means is that if the 

codebtor actually received the loan, the car, or other benefit of the loan and the debtor signed only 

as a cosigner or a comaker, the stay will not prohibit collection from the codebtor, who has not 

filed bankruptcy. Also, if the debtor’s plan does not propose to pay the creditor’s claim at all, the 

codebtor stay does not apply. A secured creditor may not be covered by the codebtor stay when 

the debtor’s plan does not propose to pay its entire claim. In re Moy, 515 B.R. 709 (Bankr. 

N.D.Ill. 2014). 

 

 

 
 
V. WHAT A CREDIT UNION CAN DO (YES THERE IS SOME GOOD NEWS) 
 
  There are certain actions available to the Credit Union to protect its interest and/or to 

at least not diminish its position.  

 

 

A. Modifying the Automatic Stay  

 

  There are certain situations in which the Credit Union may request that the bankruptcy 

court modify the automatic stay so that the creditor may proceed with its action. A request for 

relief from the automatic stay is made by motion. Federal Rule of Bankruptcy Procedure 

4001(a)(1). In the Northern District of Illinois, at the time of the filing of the motion, the request 

must be accompanied by a form (Required Statement To Accompany All Motions for Relief from 

Stay) available at www.ilnb.uscourts.gov. 

 

  Notice must be served on the debtor, the debtor’s attorney, the case trustee, and any party 

that has requested notice of all proceedings. Id.; Fed.R.Bankr.P. 4001(a)(1), 9014. 

 

  The stay terminates automatically 30 days after the filing of the motion for relief unless 

the court enters an order continuing the stay pending the conclusion of a final hearing or has 

entered an order denying the motion. 11 U.S.C. §362(c)(3)(A); In re Duran, 291 B.R. 542 

(Bankr. D.Colo. 2003). The bankruptcy court must hold a hearing as to a request for stay relief on 

an expedited basis (within 30 days of the filing of the motion (11 U.S.C. §362(e)(1))). If the 

debtor is an individual and a debtor under Chapter 7, Chapter 11 or Chapter 13, the court must 

render a final decision on that motion within 60 days of its being filed. 11 U.S.C. §362(e)(2). 

Under §362, the court may extend the stay and deliver its decision later than 60 days if the court 

finds that there is good cause to extend the period for a specific amount of time and describes that 

http://www.ilnb.uscourts.gov/


 

“good cause” in its findings. 11 U.S.C. §362(e)(2)(B)(ii). 

 

  A creditor, however, may waive its right to have the hearing within 30 days and may 

specifically waive its right to have the decision rendered within 60 days. 11 U.S.C. 

§362(e)(2)(B)(i). A creditor may do this if the hearing is likely to be highly contested and thus 

require expert testimony. A creditor may want the extra time to craft a settlement agreement with 

the debtor for adequate protection payments or some other sort of appropriate relief. A motion to 

modify the automatic stay, if contested, is a proceeding governed by Fed.R.Bankr.P. 9001 – 9036. 

 

  Once an order granting relief from the automatic stay is granted, there is an automatic 14-

day waiting period before the creditor may act on the order — unless the waiting period is waived 

by the bankruptcy court. Fed.R.Bankr.P. 4001(a)(3). Although the purpose of the waiting period 

is to give the debtor an opportunity to seek a stay pending appeal before the order becomes 

effective (In re Banks, 253 B.R. 25 (Bankr. E.D.Mich. 2000)), some courts use the 14-day period 

as a cure period, allowing the debtor to cure any default to the secured creditor to avoid the final 

effect of stay modification. See In re Kowalsky, 235 B.R. 590 (Bankr. E.D.Tex. 1999). Some 

judges routinely waive the automatic 14-day stay upon a creditor’s request in its motion, provided 

there is no objection. Other judges require the creditor to show cause (e.g., that irreparable harm 

may occur if the creditor is not allowed to immediately repossess the collateral). 

 

  

1. Grounds for relief 
 

a. Cause 
 

  An automatic stay may be modified for cause, including a lack of adequate protection. 11 

U.S.C. §362(d)(1). While the Bankruptcy Code does not define “for cause,” the Seventh Circuit 

has adopted an approach that determines cause by balancing the costs and benefits of continuing 

the automatic stay. In re Udell, 18 F.3d 403, 410 (7th Cir. 1994), citing In re Fernstrom Storage 

& Van Co., 938 F.2d 731, 735 (7th Cir. 1991). The Udell court listed the factors that must be 

considered: (a) the prejudice to the debtor or the bankruptcy estate from allowing the 

nonbankruptcy litigation to continue; (b) the relative hardship to the debtor and to the creditor 

seeking relief; and (c) the creditor’s probability of prevailing on the merits. 

 

  The movement of the courts, however, may be away from looking at only these three 

items. In re Bovino, 496 B.R. 492 (Bankr. N.D. Ill. 2013). One bankruptcy court justified looking 

outside these factors by citing another Seventh Circuit case that held, in judicial decision-making, 

“a list of factors without a rule of decision is just a chopped salad.” In re Comdisco, Inc., 271 

B.R. 273, 276 (Bankr. N.D.Ill. 2002), quoting In re Synthroid Marketing Litigation, 264 F.3d 

712, 719 (7th Cir. 2001). 

 

  Often creditors would like their claims litigated in state court instead of in the bankruptcy 

court, especially when the litigation is at such a stage that the state court decision is imminent 

(i.e., the jury is deliberating when the bankruptcy is filed). The Sixth Circuit has allowed this in at 

least one case. Garzoni v. K-Mart Corp. (In re Garzoni, 35 Fed.Appx. 179 (6th Cir. 2002). 

 

  A common instance in which a bankruptcy court will find cause is when the debtor does 

not have the secured property insured against fire or loss. First National Bank & Trust Company 

of Rockford v. Ausherman (In re Ausherman), 34 B.R. 393 (Bankr. N.D.Ill. 1983). 



 

 

b. Lack of Adequate Protection 

 

  A bankruptcy court usually will find cause in a case in which the creditor is not 

adequately protected. “Adequate protection” is a term of art. “Adequate protection” means that 

the value of the creditor’s interest in the collateral must be protected from diminution while the 

property is being used or retained in the bankruptcy case. In re Gallegos Research Group, Corp., 

193 B.R. 577 (Bankr. D.Colo. 1995). A creditor generally lacks adequate protection when the 

value of its collateral is declining, either because it is actually declining or because the debtor is 

mismanaging the collateral (e.g., failing to pay property taxes). 

 

   The adequate protection analysis is guided by the value of the secured property, as the 

value of the property is the interest entitled to protection. United Savings Association of Texas v. 

Timbers of Inwood Forest Associates, Ltd., 484 U.S. 365, 98 L.Ed.2d 740, 108 S.Ct. 626 (1988). 

11 U.S.C. §361 contains a non-exhaustive list of what may constitute adequate protection, 

including periodic payments to compensate the creditor for the decrease of the value of its 

collateral during the pendency of the bankruptcy case or a replacement lien. 

 

  Sometimes the property itself can constitute adequate protection but only when there 

exists significant equity in excess in the property over and above the value of the secured 

creditor’s lien (known as an “equity cushion”). Northern Trust Co. v. Leavell (In re Leavell), 56 

B.R. 11, 14 (Bankr. S.D.Ill. 1985). 

 

  The right to adequate protection does not include the right to lost opportunity costs as a 

creditor’s right to repossess, resell, and realize a return from the proceeds of the collateral are not 

considerations in an adequate protection analysis, and it is not the purpose of adequate protection 

to compensate the creditor for the delay it suffers by not being able to foreclose on its secured 

property during the pendency of the bankruptcy. United Savings, supra. 

 

  If a debtor provides the Credit Union with adequate protection payments, they are to be 

credited against the principal obligation and not against interest or other fees. Id. Also, adequate 

protection payments received by an under-secured creditor may only be applied to the unsecured 

portion of the debt to the extent that the funds are needed to offset the decline in value of the 

secured property. Otherwise, they must be applied to reduce the secured portion of the debt. In re 

Markos Gurnee Partnership, 252 B.R. 712 (Bankr. N.D.Ill. 1997), aff’d sub nom. First Midwest 

Bank, N.A. v. Steege, No. 97 C 3571, 1998 WL 295507 (N.D.Ill. May 21, 1998). 

 

c. Lack of Equity; Property Not Necessary for an Effective 

Reorganization 

 

  The automatic stay may also be modified when the debtor lacks equity in the property 

and when the property is not necessary to an effective reorganization. 11 U.S.C. §362(d)(2). This 

is a two-part test in which both elements must be present. 

 

  It is the creditor’s burden to prove that the debtor has no equity in the collateral. 11 

U.S.C. §362(g)(1). The creditor must not only prove the value of the lien, but also must present 

an appraisal of the value of the property. If the matter becomes highly contested, the appraiser or 



 

other valuation expert may have to testify at a contested evidentiary hearing. The debtor has the 

burden of proof on all other issues. 11 U.S.C. §362(g)(2). 

 

  The question of whether a debtor has equity in property is not just a numerical issue (i.e., 

whether the secured debt exceeds the value of the secured property), but it also embraces the 

concept of whether a debtor has any legal or equitable interest in the property under state law. See 

In re Robinson, 169 B.R. 171 (N.D.Ill. 1994) (lease terminated prepetition under state law was 

not property interest that gave debtor equity interest in property). 

 

   The property must not be necessary to an effective reorganization. Note that in a Chapter 

7 case, there is no reorganization occurring, and, therefore, a creditor merely needs to allege this 

element in its motion to succeed on it as a matter of law. See In re McGaughey, 24 F.3d 904 (7th 

Cir. 1994). 

 

  In a Chapter 11 or Chapter 12 case, unless the debtor could easily obtain another piece of 

property that would facilitate the reorganization, then the particular piece of property on which 

the creditor holds a security interest will probably be determined to be necessary to an effective 

reorganization. The court must determine on a case-by-case basis how substituting new assets for 

the existing collateral will affect the overall bankruptcy estate beyond the concerns of the creditor 

moving for modification of the stay. In re Island Helicopter Corp., 63 B.R. 809 (Bankr. E.D.N.Y. 

1986). 

 

  In a typical Chapter 13 case, creditors have traditionally made the argument that a 

particular piece of property, generally, is not necessary to an effective reorganization because 

another, substitute piece of property will serve the need. For example, although a debtor may 

need a vehicle to travel to his or her place of employment (and thus be able to make payments 

under the plan), the debtor does not need a luxury automobile to do so since the debtor can travel 

to work just as effectively in an economy model. A creditor should take this position only after 

careful thought as some courts have held that if the luxury vehicle is the debtor’s only vehicle, 

and it is necessary for the debtor to travel to work (to fund the plan), then it is necessary for an 

effective reorganization. In re Sharon, 200 B.R. 181 (Bankr. S.D. Ohio 1996); In re Jones, 119 

B.R. 996 (Bankr. N.D.Ind. 1990). 

 

 
B.  Filing a Claim 

 
 

 Although notice will be sent to the creditor, to avoid missing the bar date, if a creditor is 

going to file a proof of claim, the creditor should file the claim immediately upon learning that a 

bankruptcy has been filed. A claim may be filed any time after a bankruptcy case is filed and 

before the bar date; therefore, although a claim can be deemed late, it cannot be deemed 

premature. 

 

  In a case under Chapter 7, a creditor must file a claim to participate in any distribution. 

Fed.R.Bankr.P. 3002(a). Generally, a claim must be filed within 70 days after the “order for 

relief” which, in a voluntary bankruptcy case is the filing date of the case. Fed.R.Bankr.P. 

3002(c). In practice — at least in the Northern District of Illinois, Eastern Division — a creditor 

need not file a claim unless the bankruptcy clerk sends out a notice that there are assets available 

for distribution. If the clerk does send out notice that there are such assets, a claim must be filed 



before the bar date set by the court even if the creditor does not receive the notice sent by the 

clerk. 

 

  In a Chapter 12 or Chapter 13 case, a claim must be filed for a creditor to participate in a 

plan. Fed.R.Bankr.P. 3002(a). within 70 days after the “order for relief” or 70 days after the case 

was converted to a Chapter 12 or a Chapter 13. Fed.R.Bankr.P. 3002(c).   

 

  Although credit unions traditionally did not end up with their members in a Chapter 11 

reorganization—as primarily business debtors or high means individuals are filing under that 

chapter), the changes enacted to the Bankruptcy Code in 2019 to create a new part of Chapter 11, 

called a Subchapter V bankruptcy, have changed that reality.  “Small Businesses” e.g. those with 

liabilities of less than $7.5 million are handled under the new Subchapter V paradigm, which 

replaces the old “small business chapter 11.”    What this means is that individuals who are 

“d/b/a” ‘s for whom a Chapter 11 –even a small business Chapter 11—was previously too 

expensive, have been filing under this very streamlined process in Chapter 11.    In a Chapter 11 

case, a creditor whose claim is listed on the schedules of the debtor (and NOT listed as disputed, 

unliquidated, or contingent) automatically has a claim for the amount the debtor scheduled and 

must only file a claim if the creditor seeks a different amount. Fed.R.Bankr.P. 3003(c)(2). 

 

  If a Credit Union holds a secured claim against the member’s principal residence, 

Fed.R.Bankr.P. 3002(c)(7) then the initial claim Official form 410 (Proof of Claim) along with 

form 401(A) (the proof of claim attachment) must also be filed within this 70 day time limit.  But, 

so long as those two items are timely file, the secured creditor has until 120 days after the initial 

bankruptcy filing date to provide the supporting documents required by Rule 3001(c)(1) and (d) 

to the filed claim.  n Secured creditors who hold a security interest in the debtor’s must file claims 

within this time limit, but have an additional amount of time to provide supporting documents.   

 

  For a Credit Union that is a creditor on a credit card debt, it is important to note that the 

creditor does not have to attach the original credit card agreement that was in place at the time the 

debtor first took the credit card to have a valid proof of claim. In re Hood, 449 Fed.Appx. 507 

(7th Cir. 2011) (instructive because court lists which documents are sufficient to attach to such 

proof of claim). 

 

  Additionally, if the debtor is an individual (as opposed to an entity), there are very strict 

requirements as to what must be in the proof of claim and what must accompany the proof of 

claim form. Fed.R.Bankr.P. 3001(c)(2), 3001(c)(3). There are stiff penalties if the creditor does 

not strictly comply with the requirements. Fed.R.Bankr.P. 3001(c)(2).  

 

 

C. Participating in the Chapter 13 (or Subchapter V of Chapter 11) Plan Process.  

 

  Under Chapter 13, a plan of reorganization is filed by the debtor and approved by the 

Court if there is no creditor objection. Creditors do not vote on a Chapter 13 plan of 

reorganization. 11 U.S.C. §1321 limits who may file a plan to the debtor. There is no other option 

that would allow a creditor to file a competing plan. The debtor is to file a plan no later than 14 

days after the filing of the petition. Fed.R.Bankr.P. 3015(b). 

 

 The changes to Chapter 11 brought about by The Small Business Reorganization Act of 2019 



 

make the plan process much like that in a Chapter 13.  Although the details of those changes, and 

how they affect the creditors are not discussed here, it is important to note that if a creditor is 

faced with the a plan under these provisions of Chapter 11 (11 U.S.C. §1181 et seq.) to determine 

the creditor’s rights, bases for objecting to confirmation, and obligations.  

 

1.  Objection to Confirmation  

 

  It is the affirmative duty of the bankruptcy court to be sure that a plan meets the 

requirements of law before the court confirms a plan. If it misses something and if a creditor does 

not object to items in a plan that would prevent it from being properly confirmable, even a plan 

that does not meet the requirements of law and does not treat the creditor in a way that the 

Bankruptcy Code requires will be final. United Student Aid Funds, Inc. v. Espinosa, 559 U.S. 

260, 176 L.Ed.2d 158, 130 S.Ct. 1367 (2010).  

 

  Because the court could miss something, a Credit Union should not rely upon the Chapter 

13 trustee and the judge to be sure that the plan complies with the law or that it properly treats 

creditors (and especially the Credit Union) properly.  If the plan does not do so, and if the Credit 

Union sees its position or potential recovery being eroded by an improper (or even highly 

suspect) plan, the Credit Union should contact Debtor’s attorney to try to get the debtor to 

voluntarily change the plan, or, if there is no return contact or disagreement from the debtor’s 

attorney, then the Credit Union should hire counsel and file an objection to confirmation of the 

plan.  In fact, since Chapter 13 creditor do not get to vote on a debtor’s Chapter 13 plan, objection 

to confirmation is their only  remedy. 11 U.S.C. §1324. A creditor who does not object to plan 

confirmation is deemed to have accepted the plan. In re Chappell, 984 F.2d 775 (7th Cir. 1993). 

The court must give creditors at least 28 days’ notice before the confirmation hearing date of both 

the setting of the date and the right to object to confirmation. Fed.R.Bankr.P. 2002(b). 

 

  An objection to confirmation may be filed at any time before the confirmation hearing, 

and it must be served on the debtor, the debtor’s attorney, and the trustee. Fed.R.Bankr.P. 

3015(f). See Beard v. U.S. Trustee, 188 B.R. 220 (W.D.La. 1995), aff’d, 84 F.3d 431 (5th Cir. 

1996). There is authority (though not in Illinois) that a creditor or the creditor’s attorney must be 

physically present at the confirmation hearing to argue the objection or the court may overrule the 

objection without considering its merits. In re Powell, 15 B.R. 465 (Bankr. N.D.Ga. 1981). 

 
 

2. Watch Out for Improper Lien Stripping 

 

  “Stripdown” is a colloquial term for bifurcating a mortgage between its secured and 

unsecured parts.  “Stipoff” is a colloquial term for removing an entire lien from secured property.  

Why these are important is in a Chapter 13 case, the plan must propose to pay the secured portion 

in full, and the unsecured portion is paid pro-rata with other unsecured creditors at whatever 

percentage the debtor’s plan proposes to pay to unsecured creditors (often much less—10% or 

15% are common). 

 

  The good news for mortgage lenders on certain loans is that although other a debtor may 

stripdown or stripoff other types of secured claims, it is prohibited for a creditor to modify the 

rights of secured creditors who are “secured only by a security interest in real property that is the 

debtor’s principal residence.” 11 U.S.C. §1322(b)(2) (emphasis added).   

 



  The bad news for a mortgage lender is that its right to be protected by this statute can 

easily evaporate if the lender’s interest does not meet the definition to the letter. 

  

  By the face of the definition, it is clear that a mortgage lender who took a lien upon any 

other collateral (whether real property or personal property) in addition to the lien on the debtor’s 

principal residence is going to be subject to having the lien stripped. In re Reeves, 65 B.R. 898 

(N.D.Ill. 1986) (but see, In re Jackson, 136 B.R. 797 (Bankr. N.D.Ill. 1992)(when the additional 

collateral is rent emanating from the property the protection is not lost).  For a Credit Union 

lender the concern could be whether the loan or HELOC is secured only by the mortgage or also 

by a cross-collateralization agreement giving the Credit Union a lien on the members’ shares.  

 

  But, what does a “security interest in real property” mean?  If, because of the value of the 

real property, the lien is only partially secured (and partially “underwater”) is the mortgage a 

security interest in real property sufficient to meet the definition?  Or is a second/third/etc. lien on 

the property, where the value of the property is only sufficient to satisfy all or part of the first 

lien—leaving the junior mortgage wholly “underwater”—a security interest in real property 

sufficient to gain the protection under this section. 

 

  The answer is, that a mortgage that would be partially secured and partially unsecured, 

due to the negative equity in the property, is treated as though it were a security interest in real 

property, sufficient to gain the protection of the code section (if it meets the other parts of the 

definition, of course). Nobleman v. American Sav. Bank, et al., 508 U.S. 324 (1993).   

 

  But, where the value of the property is just sufficient or not even sufficient to satisfy the 

first mortgage, in six federal circuits, the entire junior lien may be stripped off and treated as 

wholly unsecured, and this is called the “majority position”.  The Seventh Circuit has 

acknowledged the broad consensus among courts that there is a “strip-off right in Chapter 13 

[bankruptcies].” Palomar v. First American Bank, 722 F.3d 992, 995 (7th Cir. 2013), see also In 

re Plichta, 589 B.R. 794, 810 (Bankr. N.D. Ill. 2018) (concluding that Palomar allows lien 

stripping under §1322(b)(2)”).  Likewise, most decisions from the lower courts within the 

Seventh Circuit hold that the majority position is correct and that a strip-off of a wholly 

unsecured mortgage is permitted in Chapter 13 bankruptcy. Brendan Mortg. Inc., 2013 WL 

6634012, at *3 (“The weight of authority among the district and bankruptcy courts in [the 

Seventh] circuit favors the majority view.”) (collecting cases).  A stripoff can be accomplished 

either by adversary proceeding or by way of including the stripoff in a proposed Chapter 13 plan. 

In re King, 290 B.R. 641, 647 (Bankr. C.D. Ill. 2003).  But see, In re Smith, 514 B.R. 331, 336 

(Bankr. S.D. Ga. 2014)(stripoff may only be accomplished by way of an adversary proceeding). 

 

  And, if the debtor has more than one piece of real estate, or even more than one 

residence, unless the creditor has its lien on the principal residence of the debtor, the mortgage is 

subject to stripdown. Bank One, Chicago, NA v. Flowers, 183 B.R. 509 (Bankr. N.D.Ill. 1995). 

 

  Finally, even if all of the elements of 11 U.S.C. §1322(b)(2) are met, if a mortgage loan 

matures by its terms before the completion of the Chapter 13 plan, stripdown is still allowed.  

This is because in 11 U.S.C. §1325(a)(5) which allows modification of a loan that matures by it’s 

own terms prior to the conclusion of the plan, contains a prefatory phrase “[n]otwithstanding 

subsection (b)(2).”  

 



 

 

3. Finding Out About the Chapter 13 After the Claims Bar Date 

 

  It is a somewhat common occurrence for a debtor to file a Chapter 13 case and for the 

creditor not to get any notice until long after the bar date has passed for filing a proof of claim. 

Unlike in Chapter 7, a creditor cannot just file a late claim and wait to be paid under any 

circumstances. The creditor has several options. 

 

  If the Credit Union wants to be added to the plan, and if the bar date for filing claims just 

passed, the creditor can contact the debtor’s attorney to explain that the creditor was missed. The 

creditor can ask if the debtor is willing to file a proof of claim for the creditor, since the debtor 

has the right to do so until 30 days after the bar date for filing claims. Fed.R.Bankr.P. 3004. The 

creditor will only get whatever pro rata share unsecured creditors are receiving under the debtor’s 

confirmed plan. If the time has passed, the debtor may not file a proof of claim for the creditor 

and may not amend the plan to add the creditor. In re Lowe, 453 B.R. 753 (Bankr. C.D.Ill. 2011). 

If the debtor does not want to file the claim, however, the creditor cannot force the debtor to do 

so. 

 

  If the Credit Union does not want to be part of the plan, the creditor has two options. One 

option is that the creditor can wait until the bankruptcy case is closed and start collecting again. 

The discharge given to the debtor does not discharge debts that were not included in the plan if 

the creditor did not have knowledge or notice in sufficient time to file a claim.  11 U.S.C. 

§523(a)(3). The second option is that the creditor can file a motion to modify the automatic stay 

to allow the creditor to start collecting immediately, arguing that the debtor’s failure to schedule 

the claim and timely notify the creditor of the bankruptcy, as well as a failure pay the creditor 

through the plan, is “cause” for modification of the automatic stay. The creditor must remember 

that once the order modifying the automatic stay is entered, collections cannot be made from any 

assets the debtor needs to make his or her plan payments. Since the primary asset used by debtors 

to fund their plans is their wages, it usually means that a wage garnishment would not be an 

available remedy to the creditor while the bankruptcy case is still pending.  

 

 (Note, in the Small Business Chapter 11, this will not be the same.  As set forth earlier in 

Section IV.B. of these materials, the creditor will be treated akin to a creditor in a standard 

Chapter 11.)  

 

 

C. Reaffirmation Agreements 

 

  In certain circumstances, a Chapter 7 debtor may choose to pay debts that would 

otherwise be dischargeable. Although the Bankruptcy Code specifically states that nothing in the 

Code prevents a debtor from voluntarily repaying a debt (11 U.S.C. §524(f)), few debtors will 

voluntarily repay a debt unless the creditor holds collateral that the debtor wants to keep. The 

parties then enter into a reaffirmation agreement. A reaffirmation agreement is a specific type of 

contract sanctioned by the Bankruptcy Code that can later be sued in state court if it is breached. Usually, it 

incorporates all of the terms of the underlying agreement by the parties by either referencing the original 

agreement within the reaffirmation agreement or by attaching the original agreement to the reaffirmation 

agreement as an exhibit. 

 



  A creditor needs a reaffirmation agreement when it wants to retain a legal right to enforce 

a debt that would otherwise be dischargeable by the Chapter 7 debtor. The only instrument that 

can give a creditor this right is a reaffirmation agreement. See 11 U.S.C. §524(c). A debtor’s 

post-discharge voluntary repayment of a portion of a prepetition debt does not create any legal 

obligation for the debtor to continue these payments (i.e., it does not constitute a de facto 

reaffirmation agreement). Karras v. Hansen (In re Karras), 165 B.R. 636 (N.D.Ill. 1994). 

 

  A reaffirmation agreement must meet certain standards and contain certain statements to 

be valid. The disclosures that must be given to the debtor at or before the time the debtor signs the 

agreement are found at 11 U.S.C. §524(k). Without these disclosures, the agreement will not be 

valid. 11 U.S.C. §524(c)(2). The disclosures are voluminous. It is best to check the court’s 

website for the most recent version of the form reaffirmation agreement.  Additionally, a 

reaffirmation agreement is only valid if it is filed with the court. Cox v. Zale Delaware, Inc., 239 

F.3d 910 (7th Cir. 2001). 

 

  The parties must enter into the reaffirmation agreement before the court grants the debtor 

a discharge (11 U.S.C. §524(c)(1)), and the agreement must be filed with the court (11 U.S.C. 

§524(c)(3); Cox v. Zale Delaware, Inc., 239 F.3d 910 (7th Cir. 2001)). Despite the requirements 

of timing for signing the agreement, there is no requirement that the agreement be filed with the 

court before the discharge is granted, just that it be signed before that date. In re Golladay, 391 

B.R. 417 (Bankr. C.D.Ill. 2008). 

 

  Even after entering into a reaffirmation agreement, a debtor can change his or her mind. 

A debtor can rescind the agreement by giving notice to the creditor of the intent to do so. The 

debtor can rescind the agreement any time prior to the later of (1) discharge being entered or (2) 

within 60 days after the reaffirmation agreement is filed with the court. 11 U.S.C. §524(c)(4). 

Although the notice of rescission does not have to be in any special form and can be oral or 

written, a reaffirmation agreement that, itself, specifies that the notice of rescission must be in 

writing may be upheld as valid. Booth v. National City Bank (In re Booth), 242 B.R. 912 (B.A.P. 

6th Cir. 2000). 

 

 

D. Filing a Complaint to Have the Debt Determined to be Nondischargeable  

 

  When a creditor claims that the debtor performed some bad act toward the creditor while 

incurring the debt and that this act should cause the debt to be excluded from the debtor’s 

discharge, the creditor is claiming that this particular debt is nondischargeable.   The process to 

accomplish this is for the creditor to file an adversary complaint pursuant to 11 U.S.C. §523(c) 

for any of the reasons enumerated in 11 U.S.C. §523(a) for a finding that the debtor’s debt to the 

creditor is nondischargeable. Fed.R.Bankr.P. 4007(a). Certain debts are only nondischargeable if 

a creditor brings a timely action for a finding that the debt is nondischargeable. 11 U.S.C. 

§523(c)(1). These types of debts are the debts described in 11 U.S.C. §§523(a)(2), 523(a)(4), and 

523(a)(6). 

  

  As to the other debts that do not have a time limitation, either the debtor or the creditor 

may file a complaint to determine dischargeability.  Or, the issue can later be litigated in state 

court as part of a lawsuit revolving around the debt that the debtor things should be discharged 

and the creditor believes should not be.  



 

 

  Pursuing nondischargeability is an expensive proposition in terms of attorneys’ fees for a 

Credit Union to undertake.  And, for a consumer debt where dischargeability is challenged, and 

where the creditor loses, the Credit Union could also be required to pay monies to the debtor 

aside from the fact that they will no longer be able to collect their debt against the debtor.  Under 

11 U.S.C. §523(d) if a creditor requests a determination of a consumer debt under the false 

pretenses or fraud paragraphs of the Bankruptcy Code (i.e., 11 U.S.C. §523(a)(2)), if the creditor 

loses, and if the court finds that the creditor’s position was not substantially justified, the court is 

to award a judgment in favor of the debtor and against the creditor for the costs incurred by the 

debtor in defending, including reasonable attorneys’ fees. 

 

  Aside from the cost, factors that a Credit Union needs to consider before hiring counsel to 

file a nondischargeability adversary include: 

• The creditor in a nondischargeability actions generally has the burden of proof 

(In re Scarlata, 979 F.2d 521 (7th Cir. 1992)) at a level of preponderance of the 

evidence (Grogan v. Garner, 498 U.S. 279, 112 L.Ed.2d 755, 111 S.Ct. 654 

(1991)).    

• On the plus side, even if only a part of the debt was incurred due to one of the 

factors that would cause the debt to be nondischargeable, there is authority for 

the proposition that there is no provision for partial nondischargeability of a debt. 

Once the appropriate nondischargeability element has been met, there is some 

support for the argument that the entire debt is to be held nondischargeable, 

although courts across the country do not all agree with this “no partial 

dischargeability” theory. Collins v. Florez (In re Florez), 191 B.R. 112 (Bankr. 

N.D.Ill. 1995); Hill v. Hill (In re Hill), 184 B.R. 750 (Bankr. N.D.Ill. 1995). Cf. 

McClellan v. Cantrell, 217 F.3d 890, 895 (7th Cir. 2000) (words “[to the extent] 

obtained by” in 11 U.S.C. §523(a)(2)(A) modify word “fraud,” not word “debt”) 

• Although a bankruptcy filing usually stops the accrual of interest on an unsecured 

debt, this is not true of nondischargeable debts. Interest that accrues on a 

nondischargeable debt while a bankruptcy case is pending remains the personal 

obligation of the debtor once the bankruptcy case is concluded. Boone v. Illinois 

Student Assistance Commission (In re Boone), 215 B.R. 386 (Bankr. S.D.Ill. 

1997). 

• From a practical standpoint, is this debtor likely to amass assets after the 

bankruptcy is over such that it is likely that a significant portion of the 

nondischargeable debt will be able to be collected. 

• Might the debtor turn around and file Chapter 13, complete the plan, and then 

simply continue to file successive Chapter 13’s in order to drag payment out for a 

very long time (probably only beneficial to the debtor for a quite large debt).  

 

 

    

VI. WHEN THE BANKRUPTCY IS OVER 
 
  Before talking about what happens when a bankruptcy is over, most forget to actually 

analyze what causes a bankruptcy to be “over.”  Is it the discharge?  Is it the final report? Is it 

confirmation of the plan in a Chapter 13?  Is it the order closing case?  The answer to all these 

questions really relates to what the questioner means by “over.”   



 

  Technically, the case is not fully completed until there is an order closing the case and 

discharging the trustee on the bankruptcy docket. Assuming the debtor obtained a discharge, this 

is the date where the automatic stay is replaced by the discharge injunction.  

 

  But there are other dates where the automatic stay ceases earlier.  The automatic stay is 

dissolved for pursuing a debt against the person (but replaced by the discharge injunction for 

discharged debts) at the earliest of (a) when the case is closed, (b) when the case is dismissed, or 

(c) for an individual’s case (nor a corporate case) when the discharge is grated or denied.  

§362(c)(2).  The automatic stay is dissolved for going after property of the estate (e.g. property of 

the debtor that was in debtor’s possession on the date of the bankruptcy filing), when the case is 

closed or when the trustee gets an order to abandon the asset entered. 362(c)(1). 

 

A. Effect of a Discharge 

 

  A discharge under Chapter 7 is granted once all objections to the discharge, if any, are 

resolved. If no objections to a discharge are made, the discharge is entered shortly after the bar 

date for filing such claims has run. A Chapter 7 order of discharge discharges the debtor from all 

debts that arose before the date of the filing of the bankruptcy (unless the debt is 

nondischargeable), regardless of whether a proof of claim is filed for the debt, and regardless of 

whether this proof of claim is allowed or disallowed. 11 U.S.C. §727(b). This provision 

recognizes the two distinct parts of Chapter 7: (1) the debtor receiving a discharge and (2) the 

trustee’s administration of the bankruptcy estate. This provision makes clear that a trustee’s 

administration of assets will not hold up the entry of a debtor’s discharge. Of course, a discharge 

under Chapter 7 does not discharge any debts excepted from discharge under 11 U.S.C. §523(a). 

 

  A creditor who holds a nondischargeable claim may act to collect it after confirmation, 

absent a specific injunctive provision of the Chapter 11 plan, even if the plan proposes to fully 

satisfy the nondischargeable debt over time. Dolven v. Bartleson (In re Bartleson), 253 B.R. 75 

(B.A.P. 9th Cir. 2000).  

 

  A discharge under Chapter 13 is granted as soon as practicable after the completion by 

the debtor of all plan payments. 11 U.S.C. §1328(a). As noted in §8.96 above, if a Chapter 13 

debtor completes all payments under the confirmed Chapter 13 plan, the debtor will receive a 

slightly more inclusive discharge than a debtor under Chapter 7 or Chapter 11. Note, that at the 

end of the bankruptcy, if there is a creditor who was neither listed nor scheduled and who did not 

have notice or knowledge of the bankruptcy in time to file a timely proof of claim to be paid 

through the Chapter 13 plan, that creditor’s claim is not discharged and the creditor may continue 

to collect on the claim once the bankruptcy case is closed. 11 U.S.C. §§1328(a), 523(a)(3)(A); see 

also, In re Big O Movers & Storage, Inc., 326 B.R. 434 (Bankr. N.D.Ill. 2005). 

 

 

 B. Violation of the Discharge Injunction 

 

  A discharge under each of the chapters of the Bankruptcy Code serves as an injunction 

against the creditors whose debts are included in the discharge. Bethea v. Robert J. Adams & 

Associates, 287 B.R. 906 (N.D.Ill.), vacated, 352 F.3d 1125 (7th Cir. 2003). Violating the 

discharge injunction is punishable by contempt. In re Andrus, 189 B.R. 413 (N.D.Ill. 1995). 



 

 

 

C. How Often a Debtor May Receive a Discharge 

 

  There are two restrictions on how often a debtor may receive a discharge under the 

Bankruptcy Code. Under 11 U.S.C. §727(a)(8), a debtor who has been granted a discharge under 

Chapter 7 or Chapter 11 in a case commenced within eight years before the date of the filing of a  

debtor’s new petition may not receive another discharge. Also, if the debtor received a discharge 

under Chapter 12 or Chapter 13 in a case commenced within six years before the date of the filing 

of a debtor’s new petition, the debtor may not receive another discharge unless a minimum of 70 

percent of the unsecured claims were paid in the prior plan. 11 U.S.C. §727(a)(9). 

 

  


